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INTELLECTUAL PROPERTY RIGHTS AS A TOOL IN SECURING INNOVATION

Introduction. This article introduces the main types of legal rights, with which an
intellectual property asset may be protected.

Meth ods. An analysis of literature related to laws protecting intellectual property in
main world-market jurisdictions was carried out. Presented herein results are based on this
analysis and generalization of own experience.

Results. This article explains the value of intellectual property assets in the context
of innovative products and describes the main types of intellectual property rights that can
be used to protect these assets.

Conclusions. Inthe context of one's innovative activity, the article further explains
differentiations (protected subject-matter, registration requirements, terms, etc.) between
different intellectual property rights and a benefit of their protection to a given innovation.
Several examples from Philips innovation in consumer electronics and medical domains are
mentioned to illustrate various strategies that can be taken in creating optimized protection
by using a specific selection of the intellectual property right types.
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Introduction

In many fields of industry, intellectual property (IP) forms an essential part of the
business assets in enabling its owner to obtain an advantage over competitors (World
Intellectual Property Organization (WIPO), 2024).

There are five main types of IP, each of which is protectable in law by a
corresponding intellectual property right (IPR):

1. Products of the original creative work (text, photo, software, etc.) are protected
by a copyright;

2. Technical inventions can be protected by patent rights;

3. Know-how, information which has the highest value to its owner when kept
secret, can be protected by a trade secret;

4. Shape or aesthetic aspects of an object, including its digital representation, can
be protected by a design (industrial) right; and

5. Distinguishing signs in relation to goods or services can be protected by
trademark rights.
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While several IPRs, such as copyrights (in most countries) and trade secrets, do
not require requesting their registration at a specialized authority, other IPRs must
be registered at the corresponding national authority and once granted as a right be
renewed (maintained). Registration and maintenance of the IPRs requires
investment; and depending on the size of one's business activities the investment
may become of a substantial size. Therefore, in conditions of a limited budget (let us
be honest, these are often the most applicable conditions) it is important to
understand differentiating features of one's innovation and select those IPRs, which
most efficiently protect these features within the given budget.

Methods

An analysis of literature related to laws protecting intellectual property in main
world-market jurisdictions was carried out. Presented herein results are based on this
analysis and generalization of own experience.

Results

Copyrights. Duration of the available protection to a given IPR may vary per
country. Copyright protection in most of countries lasts until at least 50 years after
the author's death. Noteworthy, in the USA quite a different duration of copyright
protection exists. Initiated by Disney company the copyright law in the USA was
changed several times, wherein the latest change took place in 1998 with Congress
passing the Sonny Bono Copyright Term Extension Act, more commonly known as
the Mickey Mouse Protection Act. This Act extended copyright protection for
corporations to ninety-five years from the first publication or 120 years from content
creation, whichever was shorter. Thereby, enabling Disney company enjoying
copyright protection over the Mickey Mouse character as depicted in "Steamboat
Willie" film for almost a century. Eventually on January 1, 2024, this right expired,
opening the door to a new creative usage of this character by others.

This brings us to an important aspect of an IP right: each right has an owner and
usage of such a right by others requires the owner's permission. It is important to
keep in mind, when working on one's own creative content, be it a preparation of the
scientific manuscript or a presentation at the conference, that usage of the intellectual
property of others, be it a picture from the internet or copied text, shall take place
without violation of their (copy)rights.

The software code is also protected by a copyright; and if one's differentiating
innovation resides in unique software solutions, copyright and trade secret (which
are explained in more detail below) can be the best IPRs for protecting such
innovation. However, additional attention should be paid to the usage of the open-
source software and IP license conditions associated with it. In some instances, such
a usage in one's own software code may result in an obligation of making said
software code or other IP originating from this development available to others,
thereby making your own solution potentially less exclusive.

Separate attention should be given to the usage of an output from generative
Artificial Intelligence (AI) models. This output may include copyrighted work of
others, who have not given their permission to have their work being used. Of course,
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one should not forget that entering confidential information as an input to the
generative Al model (unless one is certain about confidential conditions of the Al
model provider) would potentially make this information available to others.

Patents and trade secrets. Innovative solutions having technical character and
susceptible of industrial application may be protected by either patent rights or trade
secrets. It is worth mentioning that trade secret protection is also available for non-
technical know-hows, which will not be covered by this article. The choice of the
most suitable IPR for protecting one's technical innovation may depend on a specific
character of said innovation that shall be combined with the legal obligations
imposed by the IPR chosen for the protection.

Patents are exclusive rights granted by an authority to an inventor for their
invention. Having a patent implies making a deal: the right to exclude others from
exploiting the invention (during a limited period) versus the obligation to disclose
the invention in detail to support technical progress. While specific details of
invention's eligibility to a patent protection may differ from one country to another,
there is one main criterion which is the same in all countries: an invention shall be
novel (not forming a part of the prior art). Invention not forming a part of the prior
art means that nowhere in the world such an invention has been: (i) described in any
document; or (ii) disclosed orally (for example, at the conference or workshop); or
(iii) used in any way. Only after meeting a condition of novelty the invention can be
further assessed on its patentability. The requirement of the detailed invention
disclosure in the patent makes patents to be the best choice of protection of those
inventions, which when implemented in a product (thus, made available to the
public) can be reproduced by others. In case of an unauthorized invention usage
taking place (in legal terms called infringement), the patent owner can use its patent,
protecting said invention, to stop others from using it.

On the other hand, trade secret protection shall be used for the innovations which
have the highest value to their owner, when kept secret. In principle, all inventions,
irrespective of whether they can be reproduced from the product or not, can be
protected by a patent, provided they pass the patentability criteria. However, in some
instances a contribution of the invention to the product may be too complex for one's
ability to detect (and thereby potentially reproduce) the presence of the invention in
said product. In this case, the best choice for protection of this sort of inventions is a
trade secret. Choosing for a patent protection may not be wise, because of an
obligation of providing a detailed disclosure of one's invention in a patent. Why teach
the public about your invention, if eventually it cannot be derived from the product
it is implemented in? The infringement of patents protecting this sort of inventions
may be hard to prove, making it hard to stop others from using your innovation. Of
course, another important differentiator between patent and trade secret protections
is their durations. In most countries, patent protection term is 20 years from the
moment of filing a request for it, while trade secrets have unlimited term of
protection as long as they are kept secret.
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A nice example of choosing the most appropriate IPR for protecting a given
innovation depending on one's business model was an approach taken by Philips and
Sony in the optical recording technology used in compact discs (CDs). In the late
70s both Philips and Sony independently were working on an alternative to vinyl and
compact cassette technologies to create a higher density and more compact solutions
for audio recording medium (de Haan, & Luxon, 2022). While CDs offered benefits
of brining audio content of a higher sound quality on a physical carrier almost
insensitive to dust and scratches, convincing the whole music and record industry to
switch to a new audio standard not only required good innovation but also a "simple"
to potential customers business model enabling return on the innovation investments
made by its owners. Therefore, Philips and Sony joined forces and together defined
specifications for a CD standard. These technical specifications were described in a
series of books that became known as the "Rainbow Books", while the inventions
enabling the optical storage technology meeting the described technical specification
were protected with patents. As a result for this standardization, whoever wished to
make a CD, which would meet the standard specifications and therefore be suitable
for an audio recording and be readable by an installed base of CD reading systems,
had to use the inventions enabling this standard and protected by the corresponding
patents. In this business model, whether the usage of inventions could have been
derived from an examination of CD or not no longer mattered, because by being
compliant with the standard one had to accept that the patents protecting the CD
technology were used. The companies received a return on their optical recoding
technology investment by collecting license revenue from the sales of the CDs as
well as the CD reading hardware (Lengova, 2024).

In some instances, one's business model may not be based on making the
developed technology standardized and the competitive advantage of this technology
can be achieved by keeping it secret. Realizing trade secret protection, in contrast to
majority of other IPRs, does not involve its formal registration at the authorities but
requires implementing reasonable trade secret protection measures, measures which
assure that limited number of people have access to the secret information and are
legally bound to keep it secret. An example of a such technology can be Philips
Azurion. It is a high-performance image-guided therapy system that allows teams of
interventional clinicians to perform complex cardiac interventions. This system uses
trade secret technologies to delivery clarity of the medical images obtained at a lower
dose of the X-ray exposure that is superior to any other system.

Designs and trademarks. Finalizing the explanation of specific benefits of each
IPR type in a "toolbox" available for the IP asset protection let us focus on the
remaining two types of legal IP rights: designs and trademarks. In most cases when
products with embedded innovation are introduced to the market, they take either
physical or digital (such as software) appearance. These aesthetic aspects of the
products, when they are new and original, can be protected with design rights.
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The term of the design protection varies from 15 to 25 years across different
countries, wherein most of the European countries offer 25 years of the design
protection.

It is important to realize that potential customers will get their first impression of
the product from its appearance. Thus, if part of one's business model lies in creating
a differentiating exterior look of the product offer, it is advisable to register a
corresponding design protection to be able to use it against any future unauthorized
copies of the product.

Coming back to the CD example, Philips developed an iconic CD holding case,
which consisted of a three-piece package made of polystyrene, with a hinged top and
a plastic tray that held the disc in place with a central hub. The story of the CD case
creation and its designer's consideration into giving the case a perfect high-tech look
that resulted in the name the "jewel case" has been described by many sources. An
interesting part of this innovation is that the case did not only have features
aesthetically attractive to the consumers but also solved specific technical problems
of an automatic assembly (essential for mass production), good grip on a CD and its
easy removal. The technical aspects of the "jewel case" were protected by the patents.
Billions of "jewel cases" have been produced since 1982 at some point reaching an
output of as many as eight billion a year. Thereby creating a large return on the
investment made for registering patent and design rights for this technology
(de Haan, & Luxon, 2022).

Until recently an overall trend in industry for design protection was to focus on
designs of physical products. However, in nowadays digital age a rising need in
protecting innovation embedded in a digital content resulted in increased number of
design rights registrations for user interface features. An example of such a trend can
be Philips design registration filed for a character of the elephant, Ollie the Elephant,
used in Philips Pediatric Coaching solution, which deploys gamification to help
children better prepare for their MRI scan by means of interacting with one of the
characters. An alternative or complementary IP protection for such a character may
be a trademark registration, applicable in the event when the character is used as a
graphical differentiator for one's goods or services.

One advantage of a trademark right over other already discussed registered rights is
that as long as the registration is regularly renewed (in most countries every 5 to 10 years)
and used (some authorities have a proof of use requirement) the right remains in force
and virtually offers an "indefinite" protection. On this note, let us conclude with the
Mickey Mouse example the article started with, while the copyright to its earliest version
expired, Disney company still holds trademark registrations for the Mickey Mouse name
and plurality symbols associated with this character.

Discussion and conclusions

This article explains the value of the IP assets in the context of the innovative
products and describes an IP protection "toolbox", which includes the main types of
legal rights that may be used to protect these IP assets to maintain products advantage
over a competition. Good understanding of differentiations (protected subject-
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matter, registration requirements, terms, etc.) of the IP right types and their
applicability to the distinguishing features of the products enables one selecting the
most optimal protection from the IP "toolbox" for a given innovation. Several
examples from Philips innovation in consumer electronics and medical domains are
mentioned to illustrate various strategies in creating an optimized protection by
means of a specific selection of intellectual property rights.
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MPABA IHTEJIEKTYAJIbHOI BJIACHOCTI
AK IHCTPYMEHT 3AXMCTY IHHOBAIIIMHOI AIAJILHOCTI

BcTtyn. Y 6Gazamvbox 2aqy3six npomuc/aoeocmi iHmeseKkmya/abHa 6/acHicmbu €
8aJ#C/1UB0I0 YACMUHOI0 6i3Hec-aKkmueis, ujo 00380.151€ ii 8/1ACHUKY ompumamu nepesazy
Had KOHKypeHmamu.

MeTtoau. IlpoeedeHo aHaai3z snimepamypu, wo CmMocyemuvcsl 3aKOHOdascmea npo
3axucm iHMeAeKmya/abHOi 8.1aCHOCMi 8 OCHOBHUX IOPUCOUKYISIX €8iM0B020 PUHKY.
IlpedcmaessaeHi mym pe3ysbmamu 6a3yl0mucsi HA YbOMYy aHai3i ma y3azaabHeHHI
8/1aCHO20 doceiay.

PesyabTaTu. Y yill cmammi nosicHioemvcs yiHHicmbs akmueie iHmeseKmyaabHoi
e/1acHOCmi 8 KOHmMekcmi iHHoeayiliHux npodykmie ma onucylomscsi OCHO8Hi munu npae
iHme/1eKmya/bHoI 8/1acCHOCMI, AKi MOX%CYMb 6ymu 8UKOPUCMAHIi 4151 3axucmy yux akmusie.

BucHoBKu. Jo6pe po3ymiHHA eidmiHHOcmell (npedmem 3axucmy, eumozu 00
peecmpayii, mepmiHu mowo) Mixc munamu iHmeseKmya/avHoi e/nacHocmi npas ma ix
oco6.1ueocmeti 3acmocy8aHHs 0o 8idMIHHUX 03HAK npodyKyii, d0380.15€ au6pamu HallGi bW
onmuMaJbHUll 3axucm 3 icHylo4020 "Ha6opy iHcmpymenmig” daa daHoi iHHoeayii. Takodic
HasedeHo dekinbka npukaadie iHHoeayiii Pinincy e zasy3i no6ymoeoi esnekmpoHiku ma
MeduyuHu, wjo6 npoitiocmpyeamu pi3Hi cmpameeii cmeopeHHs1 onmumMi308aHo20 3axucmy
3a donomoz2010 NeeHO20 HAGOPY npaes iHMes1eKmMya/1bHOi 8/1aCHOCMI.

Kinw4yoBi ciaoBa: IHmesekmyaavHa e6/dcHicmb, npasa iHmMe/aeKmya/abHoi
8/1acHOCMI, IHHOBaYii.

Unen opranizaiiiinoro komiteTy A. Berirypa 3asBiise po BifiCyTHICTb KOHQNIIKTY iHTEpECiB Ta HEBTPY4YaHHS B IPOLEC OLHIOBAHHS
1i€i CTaTTi BIAMOBIHO 10 MiXKHAPOIHUX CTaHAAPTIB myOnikariiiHoi eTrku. CrioHcopu He Opaiy y4acti B po3po0ieHHi A0CIipKeHHs; y 300pi,
aHaUTi3i YM iHTeprpeTalii JaHuX; y HalMCcaHHi PyKOIKCY; B PILLICHH PO MyOIiKallito pe3y/bTaris.
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